Getting someone else to do your dirty work naray 7217 ' 'x

In halakhah, the excuse, “But she told me to do it!” or “But it was his idea!” does not pass
muster. Only the person who committed the wrong gets punished, not the person who
suggested the idea or even sent the other person to commit the wrong on their behalf! While it is
perfectly sensible to punish the person who actually committed the act, should the person who
suggested it, who told that person to do something wrong really be let off scot free?

Questions? Comments? Email Elana Stein Hain at dinanddaf@gmail.com
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The Sages taught in a baraita: If one stole an animal and gave it to another and that person
slaughtered it, or if one stole an animal and gave it to another and that person sold it...the thief
is liable to pay the fourfold or fivefold payment.
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What is this baraita teaching us? All of the halakhot it states are obvious. The first clause
teaches us, through the case of one who stole an animal and gave it to another and that person
slaughtered (or sold it), that in this case there is agency for transgression. Even though in the
entire Torah there is a principle that there is no agency for transgression, here there is agency
for transgression.
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What is the reason that this case is an exception to the principle? It is because the verse states:
“And slaughters it or sells it” (Exodus 21:37): just as one becomes liable for selling, which by
definition is impossible without another party, i.e., the buyer, so too one becomes liable for
slaughtering even when it is by means of another party.
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(Mishnah Bava Kamma 59b): In the case of one who sends an item that causes a fire in the
hands of a deaf-mute, one who is mental incoherent, or a minor, the one who sent it is exempt
according to human laws but liable according to the laws of Heaven. If one sent it in the hands
of a halakhically competent person, only the halakhically competent person is liable.
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But why is the halakhically competent person liable? A person’s emissary is as oneself! There it
is different, as there is no agency for transgression, as we say: When there is a conflict between
the words of the Master, i.e., God, and the words of the student, i.e.,a human being, whose
words should be listened to?
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...If the thief gave the animal as payment for the redemption of his firstborn son, or as payment
to a creditor, or conveyed it for safeguarding to an unpaid bailee, or lent it to a borrower, or
conveyed it for safeguarding to a paid bailee, or leased it to a renter, and he was leading out the
animal and it died in the owner’s domain, the thief is exempt from payment. If that individual
(i.e., the kohen, creditor, etc), following the thief’s instructions, lifted up the animal or led it out of
the owner’s domain, and it subsequently died, the thief is liable for the theft.
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...Itis not relevant to say: “the words of the master and the words of the student, whose words
should one heed?” because the emissary is acting unwittingly. And so it sounds in Bava Kamma
79a, which says: if one stole a lamb from the flock and told the kohen, “Take this lamb which is
mine,” or gave it to the kohen to redeem his firstborn son, but showed the kohen someone
else’s lamb (to take); and it concludes that immediately when the kohen takes the lamb out of
the domain of its owners, the thief is obligated (in compensation) by the pulling of the animal by
the kohen. And Rabbeinu Yitzchak challenged there: But why is the thief obligated? We should
say that there is no agent for a sin? And he answered that because the kohen does not know
that the animal is stolen, it is not relevant to say “whose words should one heed?”
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And only in the case where someone hired (false witnesses is that person obligated by the laws
of Heaven to compensate), but one who simply told people to bear false witness is exempt even
from the laws of Heaven because the person can argue that s/he did not think people would
listen to her/him...For in our chapter we learn in a mishnah (BK 59b) “One who send forth fire
with a deaf-mute, someone mentally incoherent or a minor is exempt from human law but
obligated by Divine law. If one sent it with a mentally cogent adult, that adult is obligated,”
suggesting that the one who did the sending is exempt even by Divine law!
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...I think that the sender is always liable by Divine law where the sender causes damage/harm
to their fellow, even if the sender did not hire them (=the witnesses). And that which the mishnah
states, “One who sends fire in the hand of a mentally cogent adult, that adult is liable,” but it did
not state that the sender is liable by Divine law, this is only because the cogent adult who did
this will pay, and therefore there is no further obligation by Divine law upon the sender.



