Resolving Ownership Disputes: An Overview

The opening mishnah is Bava Metzia about two people holding the same found garment is an
important springboard for discussions about the different ways that ownership disputes are
resolved throughout Shas. In this shiur, we will offer a general overview of the different
methodologies used by Chazal to resolve such disputes, and what variables determine those
methods.

Questions? Comments? Email dinanddaf@gmail.com
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If two people came to court holding a garment, and this one, the first litigant, says: | found it, and
that one, the second litigant, says: | found it; this one says: All of it is mine, and that one says:
All of it is mine; how does the court adjudicate this case? This one takes an oath that he does
not have ownership of less than half of it, and that one takes an oath that he does not have
ownership of less than half of it, and they divide it. If this one says: All of it is mine, and that one
says: Half of it is mine, since they both agree that half of the cloak belongs to one of them, the
conflict between them is only about the other half. Therefore, the one who says: All of it is mine,
takes an oath that he does not have ownership of less than three parts, i.e., three-fourths, of it,
and the one who says: Half of it is mine, takes an oath that he does not have ownership of less
than one-quarter of it. This one takes three parts, and that one takes one-quarter.
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There was a certain boat that two people were quarreling about with regard to its ownership.
This one said: It is mine, and that one also said: It is mine. One of them came to court and said:
Seize it until | am able to bring witnesses that it is mine. The Gemara asks: In such a case, do
we seize it or do we not seize it? Rav Huna said: We seize it. Rav Yehuda said: We do not seize
it, as there is no cause for the court to intervene.
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The court seized the boat. The one who requested of the court to seize it went to seek
witnesses, but did not find witnesses. He then said to the court: Release the boat, and whoever
is stronger prevails, as this is the ruling in a case where there is neither evidence nor
presumptive ownership for either litigant. The Gemara asks: In such a case, do we release it or
do we not release it? Rav Yehuda said: We do not release it. Rav Pappa said: We release it.
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And the halakha is that we do not seize property in a case where ownership is uncertain, and
where it was seized, we do not release it.
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In the case of two people who deposited money with one person, and this one deposited one
hundred dinars and that one deposited two hundred dinars, and when they come to collect their
deposit, this one says: My deposit was two hundred dinars, and that one says: My deposit was
two hundred dinars, the bailee gives one hundred dinars to this one and one hundred dinars to
that one. And the rest of the money, i.e., the contested one hundred dinars, will be placed in a
safe place until Elijah comes and prophetically determines the truth. Rabbi Yosei said: If so,
what did the swindler lose? He lost nothing by claiming the one hundred dinars that belongs to
another, and he has no incentive to admit the truth. Rather, the entire deposit will be placed in a
safe place until Elijah comes. As his fraud will cause him to lose even the one hundred dinars
that he deposited, perhaps he will be discouraged from making a fraudulent claim.
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And they should split - Question: how is this different from the case of the boat in which whoever
is stronger prevails in chapter chezkat habatim (BB 34b)? It is possible to say that grasping the
item is different because it is as though each person definitely owns their half; for we can all see
that what someone is holding is theirs. And likewise regarding the third maneh which the
Gemara compares to the garment case: the fact that a third party holds it on behalf of both of
them is considered as though the claimants themselves are actually holding it. Therefore, the
Gemara answers that only because it must belong only to one of them and dividing the money
cannot be a true verdict, and therefore, the money should stay where it is until Elijah comes. But
concerning the garment, where it is possible that it actually belongs to both of them, they should
split it(s value). And likewise is the case regarding two people who are jointly holding a contract
(BM 7a), which is also compared to our mishnah, where the division may be a true verdict
because perhaps one already paid the other half. But regarding a maneh, it is not customary to
given ownership over half of it to someone else once it is in a third party’s hand. But regarding
the boat, even though it may belong to both of them, because they are not both physically
holding it, the ruling is whoever is stronger prevails. And for Sumchus, even though they are not



holding it and the ruling cannot be true, where there is derara de-mamona - meaning that even
without their claims the court is uncertain to whom this belongs - they should split it.
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Whoever is stronger prevails...if it belongs to one, it does not belong to the other.
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It is clear that the rule that anything that two people fight over, and one says it's mine, and the
other says it's mine, if that item is in the hands of one of them, the rule is certainly that the one
who comes to take something from the other bears the burden of proof. And this does not
require.....
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But if the item is in both their hands, they divide it with an oath, and that is what is taught in the
Mishnah at the outset of Bava Metzia - Two who are holding a piece of clothing, and one says |
found it [and the other says, | found it], etc., and the same would be if that item was in the
jurisdiction of both of them.
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But if the item is not in the hands of one of them, or it is in the hand of a third party, it should
remain in escrow until Elijah comes, and that is what is taught in the Mishnah (BM ch. 3), Two
who gave a deposit to someone - one deposited 100 while the other deposited 200, but each
claims that they deposited 200 - each gets 100 and the rest is held in escrow until Elijah comes,
etc.

INT'T XNWO 1IN 'X 121N TR AT XNIYAA '] 'R DD NIYIA 'MNT XX KD WY T2 INYT NI
MIAX 7Y MIX DT NIAR 27U NIR DT W MIR DT IR AT (120 101 XN7MT a7 0j7'n'? XO'RT XMyo
D'Y7NT 722 NN 1NN N7 (1279 X7 XN7'MT N7V D7 XO'XT (1D 10N TND NN TR0 INKT YWONT
N'RIN 17V 1NN RYINN TR N2

And if it is not in the hand of a third party, but is in the public thoroughfare or a property that
belongs to neither of them, if their claims are proveable - e.g., one says this is mine, and the
other says this is mine, or one says this belonged to my ancestors and the others says this
belonged to my ancestors - that it is possible that withesses might come to substantiate one of
them; because it is possible to find out the truth, we do not divide it among them, but instead,



whoever is stronger prevails, and the other becomes the one who is trying to remove it from
their fellow and the burden of proof rests on him.
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And if it is impossible to find out the truth, but instead it is fully uncertain, i.e., it is uncertain
money, if each side has a monetary connection, they divide it. But if neither of them has a
monetary connection, as in the case of two documents from the same day, we follow the
discretion of the judges, like Samuel's position.
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...In the case of the boat, because one of them is lying, they do not split (the value). Rather, the
ruling is whoever is stronger will overpower...



